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Representative LeMahieu
NATURAL RESOURCES -- ENVIRONMENTAL QUALITY

Cumulative Environmental Impacts of High Capacity Wells -
Not Grounds to Challenge Permitting Decision

Motion:

Move to specify that a person may not challenge an application for, or a permit for, a high
capacity well based on the lack of consideration of the cumulative environmental impacts of the
proposed high capacity well together with existing wells when approving the high capacity well
permit. This provision would apply to applications for high capacity well permits and high
capacity well permits in effect before, on, or after, the effective date of the bill, and for
applications and permits for which final administrative or judicial review has not been completed
on the effective date of the bill.

Note:

Section 281.34 of the statutes.requires an owner to obtain approval from DNR before
construction of a high capacity well. A "high capacity well" means a well that, together with all
other wells on the same property, has a capacity of more than 100,000 gallons per day.

Section 281.34 (4) relates to environmental review and requires that DNR shall review an
application for approval of any of the following using the environmental review process in its
rules promulgated under s. 1.11 of the statutes: (1) A high capacity well that is located in a
groundwater protection area; (2) A high capacity well with a water loss of more than 95 percent
of the amount of water withdrawn; or (3) A high capacity well that may have a significant
environmental impact on a spring. If the department requests an environmental impact report
under s. 23.11 (5) for a proposed high capacity well, the department may only request
information in that report that relates to the decisions that the department makes under this
section related to the proposed high capacity well. Section 281.34 (5) includes standards and
conditions for approval of high capacity wells.

Issues have been raised in legal proceedings regarding the extent to which DNR must
consider, may consider, or may not consider, the environmental impacts of existing wells when
making a decision on whether or not to approve a permit for a proposed high capacity well
related to both statutory requirements and Article 9, Section 1 of the Wisconsin Constitution
(known as the public trust doctrine). For example, a recent DNR decision to approve a high
capacity well permit for a confined animal feeding operation is currently the subject of a
contested case hearing, relating to whether DNR should have considered cumulative
environmental impacts when it issued the permit.
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LFB.......Bonderud — Cumulative impacts of high capacity wells

For 2013-2015 BUDGET — NOT READY FOR INTRODUCTION

ASSEMBLY AMENDMENT |,
TO ASSEMBLY BILL 40
v
1 At the locations indicated, amend the bill as follows:
2 1. Page 922, line 16: after that line insert:vl
3 “SECTION 2092m.\><281.34 (5m) of the statutes is created to read:
4 281.34 (5m) CONSIDERATION OF CUMULATIVE IMPACTS\/ (a) No person may

@ challenge an approval M or an application for approvag*ofi,f//hlgh gg;mty well
6 based on the lack of consideration of the cumulative environmental impacts of that
7 high capacity well together with existing Wells.\/

8 (b) Paragraph (a) \épplies to approvals issued by the\/department and to
9

applications for approvals submitted to the department before, on, or after the
3

N v
@ effective date of this paragraph .... [LRB inserts date] Flcludlng those that are the
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subject of a pending administrative or judicial review proceeding on the effective
date of this‘éaragraph .... [ILRB inserts date].”.v/

- (END)
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FoR 20132015 BUDGET -- NoT READY FOR INTRODUCTION

ASSEMBLY AMENDMENT,
TO ASSEMBLY BILL 40

At the locations indicated, amend the bill as follows:

1. Page 922, line 16: after that line insert:

“SECTION 2092m. 281.34 (5m) of the statutes is created to read:

281.34 (bm) CONSIDERATION OF CUMULATIVE IMPACTS. (a) No person may
challenge an approval, or an application for approval, of a high capacity well based
on the lack of consideration of the cumulative environmental impacts of that high
capacity well together with existing wells.

(b) Paragraph (a) applies to approvals issued by the department and to
applications for approveﬂs submitted to the department before, on, or after the

effective date of this paragraph .... [LRB inserts datel, including those that are the
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subject of a pending administrative or judicial review proceeding on the effective
date of this paragraph .... [LRB inserts date].”.

(END)



